STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
NATI ONAL ADVERTI SI NG COVPANY,
Petiti oner,
VS. Case No. 98-4456T

DEPARTMENT OF TRANSPORTATI ON,

Respondent .

N N N N N N N N N N

RECOMMVENDED CORDER

Upon due notice, WlliamR Cave, an Admnistrative Law
Judge for the Division of Adm nistrative Hearings, held a forma
hearing in this matter on March 16, 1999, in Dade Cty, Florida.

APPEARANCES

For Petitioner: Jennifer Sloane, Esquire
Li vingston and Reilly, P.A
Post O fice Box 2151
Ol ando, Florida 32802

For Respondent: Andrea V. Nelson, Esquire
Depart ment of Transportation
Haydon Burns Buil di ng
605 Suwannee Street
Tal | ahassee, Florida 32399-0458

STATEMENT OF THE | SSUE

Did the Departnent of Transportation (Departnent) properly
i ssue the Notice of Denied Application pursuant to Chapter 479,
Florida Statutes, and Rule 14-10.004(1)(d), Florida

Adm ni strative Code?



PRELI M NARY STATEMENT

On July 22, 1998, National Advertising Conpany (National)
submtted a permt application to the Departnent for the south
facing of an existing nonconform ng outdoor advertising sign
structure |located at the interchange of Interstate 75 (1-75) and
State Road 52 (SR 52) in Pasco County, Florida, previously
permtted by the Departnment for the north facing sone tinme in the
early 1970's. On July 22, 1998, the Departnent issued the Notice
of Denied Application to National for the foll ow ng reasons:

1. the existing nonconformng sign structure is |located within
500 feet of restricted interchange or intersection at grade,
citing Rule 14-10.006(1)(b)5, Florida Adm nistrative Code; and
2. National failed to submt |ocal governnental approval al ong
wth its permt application.

National filed a petition on August 21, 1998, chall engi ng
the Notice of Denied Application and requested a formal hearing.
By letter dated Cctober 7, 1998, the Departnent referred the
matter to the Division of Admnistrative Hearings (D vision) for
t he assignnent of an Adm nistrative Law Judge and for the conduct
of a formal hearing. This matter was initially schedul ed for
heari ng on March 15, 1999, but was reschedul ed for
March 16, 1999, to accommbdate the undersigned s schedul e.

At the hearing, National presented the testinonies of M ke
Pal oui an, Susan L. Rosetti, and Juanice Hagan. National's

Exhi bits nunbered 1-9 were admtted in evidence. The Departnent



did not offer any oral testinony. The Departnent's Exhibits
nunbered 1-3 were admtted in evidence. Chapter 14-10, Florida
Adm ni strative Code, and Section 120.60, Florida Statutes, were
officially recognized.

A Transcript of this proceeding was filed with the Division
on March 29, 1999. At the close of the hearing, the parties
requested an extension of tine to file their proposed recomended
orders which was granted with the understanding that any tine
constraint inposed under Rule 28-106.216(1), Florida
Adm ni strative Code, was wai ved in accordance wth Rule 28-

106. 216(2), Florida Adm nistrative Code. The parties filed their
proposed recomended orders under the extended tine frane.

FI NDI NGS OF FACT

Upon consi deration of the oral and docunmentary evi dence
adduced at the hearing, the follow ng relevant findings of fact
are made:

1. The sign structure which is the subject matter of this
proceeding was originally erected prior to Novenmber 11, 1971, at
the intersection of 1-75, an interstate highway, and SR 52, in
Pasco County, Florida. Both I-75 and SR 52 are roadways under
the Departnent's jurisdiction for purposes of enforcing and
regul ati ng outdoor advertising sign structures. The original
sign structure had one sign facing which faced north.

2. The interchange of I-75 and SR 53 is | ocated outside of

the incorporated area of any town or city.



3. The Federal -State Agreenent (Agreenent) which provides
the Departnment with the authority to regul ate outdoor advertising
was adopted in 1972.

4. \Wen the Agreenent was adopted, it contained a rule

whi ch provided, inter alia, that any sign structure |ocated

outside of the incorporated area of any town or city could not be
| ocat ed adjacent to or within 500 feet of a restricted

i nterchange or intersection at grade. That rule has now been
codified in Rule 14-10.006(4)(e), Florida Adm nistrative Code.

5. At the tinme it was given authority to regul ate outdoor
advertising, the Departnent took an inventory of all existing
sign structures. Those existing sign structures that did not
conformto the rules set forth in the Agreenent were
"grandfathered in" as |egally nonconform ng signs and allowed to
remain at their current |ocations.

6. National's sign structure, which is the subject matter
of this proceeding, contained only one sign facing which faced
north. National's sign was "grandfathered in" as a legally
nonconform ng sign structure. National's sign was nonconform ng
because it was not |ocated within an incorporated town or city
and was | ocated adjacent to or within 500 feet of a restricted
i nt er change.

7. Some time prior to 1973, National's sign was issued

state permt nunber 1417-10. |In 1973, National's sign permt



nunber was changed to AU061-35 which is the permt nunber
currently assigned to National's sign structure.

8. On July 9, 1998, National submtted an application for
an outdoor advertising sign permt for a proposed sign facing,
which was to face south, to be constructed on the existing
nonconform ng sign structure under permt nunber AU061- 35.
National's existing permtted sign structure has a sign facing
whi ch faces north and is |located at the intersection of 1-75 and
SR 52 in Pasco County, Florida. The addition of a south sign
facing to the existing legally nonconform ng sign structure would
create a back-to-back sign structure.

9. The application as submtted by National was inconplete
in that National failed to include in its application proof of
| ocal governnent approval. At the hearing, National produced
proof of |ocal government approval for the south side facing
requested in the permt application.

10. On July 22, 1998, the Departnent issued a Notice of
Deni ed Application to National citing the follow ng reasons for
t he deni al

14E Site is within 500 feet of a restricted

interchange or intersection at grade (S. 14-
10. 006(1) (b)5., FAQC).

* * %
141 O her -- No | ocal governnent approval
The permt application did not include |ocal governnent approval
at the tine it was submtted to the Departnent. However, the

Department did not return the permt application as being



i nconpl ete. Subsequently, National obtained | ocal governnent
approval .

11. National's existing legally nonconform ng sign
structure is located within the restricted area of the |1-75 and
SR 52 interchange in that it is |ocated adjacent to the on-ranp
carrying traffic from SR 52 to the sout hbound |anes of 1-75 and
is within 500 feet of the interchange.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng pursuant to Sections 120.57(1), Florida Statutes.

13. The burden of proof is on the party asserting the
affirmati ve of an issue before an adm nistrative tribunal

Fl ori da Departnment of Transportation v. J.WC. Conpany, Inc.,

396 So. 2d 778 (Fla. 2d DCA 1981). To neet this burden, National
must establish facts to showits entitlenent to the permt by a
preponderance of the evidence. Section 120.57(1)(h), Florida
Statutes. National has failed to neet its burden to show
entitlement to the permt.

14. Chapter 479, Florida Statutes, gives the Departnment the
authority to admnister, regulate, and enforce outdoor
advertising within the controlled areas of jurisdictional
r oadways.

15. Section 479.01(4),(6),(14),(17),(19),(20), and (21),

Florida Statutes, provides as foll ows:



(4) "Controlled area" shall nean 660 feet or
| ess fromthe nearest edge of the right-of-
way of any portion of the State H ghway
System interstate, or federal-aid primry
system and beyond 660 feet of the nearest
edge of the right-of-way of any portion of
the State H ghway System interstate, or
federal-aid primry system outside an urban
ar ea.

* * %
(6) "Erect" neans to construct, build,
rai se, assenble, place, affix, attach
create, paint, draw, or in any way bring into
bei ng or establish; but it does not include
any of the foregoing activities when
performed as an incident to the change of
advertising nessage or customary mnai ntenance
or repair of a sign

* * %
(14) "Nonconform ng sign" neans a sign which
was |awfully erected but which does not
conply with the | and use, setback, size,
spaci ng, and |lighting provisions of state or
| ocal law, rule, regulation, or ordinance
passed at a |later date or a sign which was
lawfully erected but which later fails to
conply with state or local law, rule,
regul ation, or ordinance due to changed
condi ti ons.

* * %
(17) "Sign" means any conbi nation of
structure and nessage in the formof an
out door sign, display, device, figure,
pai nting, drawi ng, nessage, placard, poster,
bi |l | board, advertising structure,
advertisenment, |ogo, synbol, or other form
whet her placed individually or on a V-type,
back-to-back, side-to-side, stacked, or
doubl e-faced di splay or autonatic changeabl e
faci ng, designed, intended, or used to
advertise or inform any part of the
advertising nmessage or informative contents
of which is visible fromany place on the
mai n-travel ed way. The term does not include
an official traffic control sign, official
mar ker, or specific information panel
erected, caused to be erected, or approved by
t he departnent.

* * %



(19) "Sign face" neans the part of the sign
i ncluding trimand background, which contains
the nmessage or infornmative contents.

(20) "Sign facing" includes all sign faces
and automatic changeabl e faces di spl ayed at
the sanme |l ocation and facing the sane

di rection.

(21) "Sign structure" neans all the
interrelated parts and material, such as
beans, poles, and stringers, which are
constructed for the purpose of supporting or
di spl ayi ng a nessage of informative contents.
(Enmphasi s furni shed)

16. Section 479.02(7), Florida Statutes, provides as

fol |l ows:
479.02 Duties of the Departnent.--It shal
be the duty of the departnent to:

(7) Adopt such rules as it deens necessary
or proper for the admnistration of this
chapter, including rules which identify
activities that may not be recogni zed as

i ndustrial or comercial activities for

pur poses of determ nation of an area as an
unzoned comrercial or industrial area.

In accordance with its duty to adopt rules for the adm nistration
of Chapter 479, Florida Statutes, the Departnent adopted Chapter
14-10, Florida Adm nistrative Code.

17. Rule 14-10.006(4)(e), Florida Adm nistrative Code,
provi des as foll ows:

(e) On the interstate highway system outside
i ncorporated towns and cities, no permt may
be granted for a sign structure |ocated

adj acent to or within 500 feet of an

i nterchange, intersection at grade, or rest
area. Said 500 feet shall be neasured al ong
the interstate in the direction | eading away
fromthe crossroad fromthe begi nning of
pavenent wi dening at the exit fromthe main-
travel ed way or the end of pavenent w dening
at the entrance to the main-travel ed way on




an interstate highway. The point of pavenent
wi dening at an exit ranp or entrance ranp
shall be the point farthest fromthe
crossroad where the outside edge of the ramp
pavenent first intersects with the outside
edge of the pavenent on the nmain-travel ed
way. (Enphasis furnished)

National is requesting a permt to place a south facing on a sign
structure that has already been determned to be a legally
nonconform ng sign structure because the sign structure is
| ocat ed outside of any incorporated town or city and is adjacent
to and wthin 500 feet of the interchange of 1-75 and SR 52.
18. Rule 14-10.007(1)(a), Florida Adm nistrative Code,

provides in pertinent part as foll ows:

(1) The followi ng shall apply to

nonconf orm ng si gns:

(a) A nonconform ng sign nust remain

substantially the sane as it was as of the

date it becane nonconform ng. Reasonable

repai r and mai nt enance, i ncluding change of

advertising nessage, is permtted and is not

a change whi ch woul d term nate nonconform ng
rights. . . . (Enphasis furnished)

The bal ance of Rule 14-10.007(1)(a), Florida Adm nistrative Code,
list exanples of nodification to existing sign structures none of
whi ch are applicable to this situation. However, adding the
south sign facing to the legally nonconformng sign structure
woul d be a considered a substantial change to that sign structure
as it existed on the date it was determned to be a legally
nonconform ng sign structure.

19. Section 479.07(3)(a), Florida Statutes, provides as

foll ows:



(3)(a) An application for sign permt mnust
be made on a forns prescribed by the

departnent, and a separate application nust
be submtted for each permt requested. A

permt is required for each sign facing.
(Enmphasi s furni shed)

Nati onal submtted a permt application for the south sign
faci ng.
20. Rule 14-10.004(d)3., Florida Adm nistrative Code,
provi des as foll ows:
(d) The departnment will act on permt

applications in order of the date of receipt
of a conplete application.

3. Inconplete permt applications wll be
returned to the applicant. (Enphasis
f ur ni shed)

Al t hough National's application was considered i nconplete by the
Departnent, it was not returned to National because the
Department nmade the determ nation that National's permt
application woul d have been deni ed regardless of its
conpl et eness.

21. National contends that the Departnent violated its own
rule when it failed to return the permt application to National
as being inconplete. Although the Departnent may not have
followed its own rule when it failed to return the permt
application as inconplete, no purpose woul d have been served by
returning the permt application as inconplete, since the basis
for the denial of the permt could not have been cured by

National resubmtting a conplete permt application.

10



22. National also contends that Rule 14-10.006(1)(b)5,
Fl orida Adm nistrative Code, cited as authority for not granting
National's permt application did not exist at the tine the
permt application was deni ed and therefore National was not
gi ven proper notice. Apparently, that rule was renunbered as
Rul e 14-10.006(4)(e), Florida Adm nistrative Code, and it does
not appear that National was prejudiced by the Departnment's
incorrect citation of the rule. However, the Departnent shoul d
t ake advantage of having been advised of this error and review
all its forns that were affected by this rule change or any ot her
rul e change.

23. Furthernore, National contends that the Notice of
Deni ed Application was insufficient inthat it did not list as a
basis for its denial the prohibition agai nst nmaki ng changes to a
| egal |y nonconform ng sign structure when such changes coul d be
consi dered substantial when conpared to the sign structure as it
existed on the day it was determned to be | egally nonconform ng.
It appears that National was able to adequately present its case
in this regard notw t hstandi ng that National was not given notice
of this basis for denial at the tine it received the Notice of
Deni ed Application. It does not appear that National was
prejudi ced by the Departnment's failure to put National on notice

of all the Departnent's reasons for denial.

11



RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is recommended that the Departnent of Transportation
enter a final order denying Petitioner's application for a sign
permt at the location requested in the permt application
previously filed by National.

DONE AND ENTERED this _25th_ day of June, 1999, in

Tal | ahassee, Leon County, Florida.

WLLIAM R CAVE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6947

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this _25th_ day of June, 1999.

COPI ES FURNI SHED

Thomas F. Barry, Secretary

ATTN. Janmes C. Mers,

Cl erk of Agency Proceedi ngs
Depart ment of Transportation
Haydon Burns Buil di ng

605 Suwannee Street

Mail Station 58

Tal | ahassee, Florida 32399-0450

Jenni fer Sloane, Esquire

Li vingston and Reilly, P.A
Post O fice Box 2151

Ol ando, Florida 32802

12



Andrea V. Nel son, Esquire

Depart ment of Transportation
Haydon Burns Buil di ng

605 Suwannee Street

Tal | ahassee, Florida 32399-0458

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt exceptions within 15 days
fromthe date of this Recomended Order. Any exceptions to this
Recomended Order should be filed with the agency that will issue
the Final Order in this case.
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